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46 CFR Ch. IV (10–1–96 Edition)§ 588.1

§ 588.1 Purpose.
It is the purpose of the regulations of

this part to establish procedures to im-
plement the Foreign Shipping Prac-
tices Act of 1988, which authorizes the
Commission to take action against for-
eign carriers, whose practices or whose
government’s practices result in ad-
verse conditions affecting the oper-
ations of United States carriers, which
adverse conditions do not exist for
those foreign carriers in the United
States. The regulations of this part
provide procedures for investigating
such practices and for obtaining infor-
mation relevant to the investigations,
and also afford notice of the types of
actions included among those that the
Commission is authorized to take.

§ 588.2 Definitions.
For the purposes of this part:
(a) Common carrier, marine terminal op-

erator, non-vessel-operating common car-
rier, ocean common carrier, person, ship-
per, shippers’ association, and United
States have the meanings given each
such term, respectively, in section 3 of
the Shipping Act of 1984 (46 U.S.C. app.
1702);

(b) Foreign carrier means an ocean
common carrier a majority of whose
vessels are documented under the laws
of a country other than the United
States;

(c) Maritime services means port-to-
port carrier of cargo by the vessels op-
erated by ocean common carriers;

(d) Maritime-related services means
intermodal operations, terminal oper-
ations, cargo solicitation, forwarding
and agency services, non-vessel-operat-
ing common carrier operations, and all
other activities and services integral to
total transportation systems of ocean
common carriers and their foreign
domiciled affiliates on their own and
others’ behalf;

(e) United States carrier means an
ocean common carrier which operates
vessels documented under the laws of
the United States;

(f) United States oceanborne trade
means the carriage of cargo between
the United States and a foreign coun-
try, whether direct or indirect, by an
ocean common carrier;

(g) Voyage means an inbound or out-
bound movement between a foreign

country and the United States by a
vessel engaged in the United States
oceanborne trade. Each inbound or out-
bound movement constitutes a sepa-
rate voyage.

§ 588.3 Scope.
The Commission shall take such ac-

tion under this part as it considers nec-
essary and appropriate when it deter-
mines that any laws, rules, regula-
tions, policies, or practices of foreign
governments, or any practices of for-
eign carriers or other persons providing
maritime or maritime-related services
in a foreign country, result in condi-
tions that adversely affect the oper-
ations of United States carriers in
United States oceanborne trade, and do
not exist for foreign carriers of that
country in the United States under the
laws of the United States or as a result
of acts of United States carriers or
other persons providing maritime or
maritime-related services in the Unit-
ed States.

§ 588.4 Petitions.
(a) A petition for investigation to de-

termine the existence of adverse condi-
tions as described in § 588.3 may be sub-
mitted by any person, including any
common carrier, shipper, shippers’ as-
sociation, ocean freight forwarder, or
marine terminal operator, or any
branch, department, agency, or other
component of the Government of the
United States. Petitions for relief
under this part shall be in writing, and
filed in the form of an original and fif-
teen copies with the Secretary, Federal
Maritime Commission, Washington, DC
20573.

(b) Petitions shall set forth the fol-
lowing:

(1) The name and address of the peti-
tioner;

(2) The name and address of each
party (foreign government, agency or
instrumentality thereof, carrier, or
other person) against whom the peti-
tion is made, a statement as to wheth-
er the party is a foreign government,
agency or instrumentality thereof, and
a brief statement describing the par-
ty’s function, business or operation;

(3) The name and address of each
United States carrier alleged to be ad-
versely affected, and a description, and
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if possible, documentation, of why each
is considered by petitioner to be a
United States carrier;

(4) A precise description and, if appli-
cable, citation of any law, rule, regula-
tion, policy or practice of a foreign
government or practice of a foreign
carrier or other person causing the
conditions complained of;

(5) A certified copy of any law, rule,
regulation or other document involved
and, if not in English, a certified Eng-
lish translation thereof;

(6) Any other evidence of the exist-
ence of such laws and practices, evi-
dence of the alleged adverse effects on
the operations of United States car-
riers in United States oceanborne
trade, and evidence that foreign car-
riers of the country involved are not
subjected to similar adverse conditions
in the United States.

(7) With respect to the harm already
caused, or which may reasonably be ex-
pected to be caused, the following in-
formation, if available to petitioner:

(i) Statistical data documenting
present or prospective cargo loss by
United States carriers due to foreign
government or commercial practices
for a representative period, if harm is
alleged on that basis, and the sources
of the statistical data;

(ii) Statistical data or other informa-
tion documenting the impact of the
foreign government or commercial
practices causing the conditions com-
plained of, and the sources of those
data; and

(iii) A statement as to why the period
used is representative.

(8) A separate memorandum of law or
a discussion of the relevant legal is-
sues; and

(9) A recommended action, including
any of those enumerated in § 588.8, the
result of which will, in the view of the
petitioner, address the conditions com-
plained of.

(c) A petition which the Commission
determines fails to comply substan-
tially with the requirements of para-
graph (b) of this section shall be re-
jected promptly and the person filing
the petition shall be notified of the
reasons for such rejection. Rejection is
without prejudice to filing of an
amended petition.

§ 588.5 Investigations.

(a) An investigation to determine the
existence of adverse conditions as de-
scribed in § 588.3 may be initiated by
the Commission on its own motion or
on the petition of any person pursuant
to § 588.4. An investigation shall be con-
sidered to have been initiated for the
purpose of the time limits imposed by
the Foreign Shipping Practices Act of
1988 upon the publication in the FED-
ERAL REGISTER of the Commission’s no-
tice of investigation, which shall an-
nounce the initiation of the proceeding
upon either the Commission’s own mo-
tion or the filing of a petition.

(b) The provisions of part 502 of this
chapter (Rules of Practice and Proce-
dure) shall not apply to this part ex-
cept for those provisions governing ex
parte contacts (§ 502.11 of this chapter)
and except as the Commission may
otherwise determine by order. The pre-
cise procedures and timetables for par-
ticipation in investigations initiated
under this part will be established on
an ad hoc basis as appropriate and set
forth in the notice. Proceedings may
include oral evidentiary hearings, but
only when the Commission determines
that there are likely to be genuine is-
sues of material fact that cannot be re-
solved on the basis of written submis-
sions, or that the nature of the matter
in issue is such that an oral hearing
and cross-examination are necessary
for the development of an adequate
record. In any event, investigations
initiated under this part shall proceed
expeditiously, consistent with due
process, to conform with the time lim-
its specified in the Foreign Shipping
Practices Act and to identify promptly
the conditions described in § 588.3 of
this part.

(c) Upon initiation of an investiga-
tion, interested persons will be given
the opportunity to participate in the
proceeding pursuant to the procedures
set forth in the notice. Submissions
filed in response to a notice of inves-
tigation may include written data and
statistics, views, and legal arguments.
Factual information submitted shall be
certified under oath. An original and 15
copies of such submissions will be filed
with the Secretary, Federal Maritime
Commission, Washington, DC 20573.
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